English institutions and attitudes were malleable; hence arose the crisis that the common law would face under the Stuarts. The author of The Trew Law of Free Monarchies 4 was eager to take a personal hand in ruling. The men who worked the nation's justice system were willing to listen to royal suggestions. The population also approved. The people of Newark took it for granted that a king could hang a pickpocket, just as their cousins in London would take it for granted that a Danish prince could order the death of two courtiers.
During the era James's accession ushered in, Bacon's ambition and intellectual arrogance would both make and damage his reputation. He would be remembered as a clever and eloquent man, capable of using changing times to put forward new ideas, but, at the same time, as someone who was too much the supple tool of power, who would scheme and toady and seek to replace the common law with civil law. In the demonology of Whig historians, Bacon became the opposite of his great rival Edward Coke -the common lawyer, common law judge, and resolute and selfless proponent of judicial independence, parliamentary government, and English liberties.
There is some truth to this caricature. Bacon's Essays explored Cunning, Ambition, Negociating, Great Place, and Fame, as well as Judicature, Truth, and Love. 5 His views on judicial politics reveal the compromise he was willing to strike with royal absolutism: "[I]t is a happy thing in a state when kings and states do often consult with judges; and again when judges do often consult with the king and state ... when there is some consideration of state intervenient in matter of law." 6 In order to further his own intellectual agenda, Bacon was willing to embrace his monarch's political agenda. But what he sought to achieve through such compromises was original and often foresighted:
Much of Bacon's work on legal method, including theories of statutory interpretation, evidentiary process, legal drafting and legal information systems, seems strangely familiar. Like his aphorisms and essays, we have the sense we have heard it before. The true impact of Bacon's originality comes when we look at his juristic predecessors and contemporaries. Then we realise that we have heard it before, many times, but that Bacon usually said it first. [p. 277] Perceptively, Coquillette points out that Bacon made a career for himself within the common law context. He sat in every Parliament between 1581 and 1618, leaving the House of Commons only when King James raised him to the Lords. He called himself a "professor of the Common Law," 7 someone who understood and believed in the common law. In 1600, when he lectured on the Statute of Uses, he spoke as a lawyer who had helped argue the winning side of Chudleigh 's Case. s Although Bacon never achieved the success that attended Coke, he took a prominent role in many of the great cases of his day -first as a lawyer, then as James's Solicitor General (1607-1613) and Attorney General (1613-1617). 9 Coquillette's third chapter, "The Theorist as Advocate," samples the spectrum of litigation in which Bacon was involved (pp. 127-89). Slade's Case opened the door to modem contract law by upholding the availability of assumpsit to contract plaintiffs. 10 The Case of Impeachment of Waste involved a classic dispute between a life tenant and her remainderman. 11 Bacon's little book on the Maxims of the Law shows that if he had had the leisure to accomplish [his] scheme of reform, he, and he alone, was the man for the task. Many another lawyer could have stated legal propositions accurately. He alone had the philosophical capacity, the historical knowledge, and the literary taste needed to select the subject matter and to shape the form of the books in which English law was to be restated. And, if his scheme had been accomplished, there is no doubt that he was right in thinking that there would be many who would question whether, as a lawyer, he was not Coke's superior. 16 While his contemporaries explained law in terms of antiquity and usage, 17 Bacon worked from the basis of policy and principle. Because of his fondness for crystallizing legal points in aphorisms, it is easy to think of him as devoted to abstraction and perhaps as a forerunner of the formalist school. 18 Instead, Coquillette's discussion points out how Bacon insisted on linking his generalizations to actual decisions. 19 Moreover, he refused to reduce the law to a mere outline. He wrote:
[W]hereas I could have digested these rules into a certain method or order, which, I know, would have been more admired ... yet .I have avoided to do so, because this delivering of knowledge in distinct and disjoined aphorisms doth leave the wit of man more free to turn and toss, and to make use of that which is so delivered to more several purposes and applications. 20 The desire to inspire independent thought places Bacon in the modem age. His purpose was not to hoard knowledge or to dictate rules. 21 Two decades later, at the height of his career, Bacon returned to 23 The Treatise contained ninety-seven maxims. The Aphorismi, which have survived in a manuscript, identified as Bacon's work only in 1980, contained twenty more.
Bacon's understanding at this point had been deepened by experience. The Maximes considered only the first level of law, that is, rules of decision to use in deciding cases. The Aphorismi went beyond this level to look at first principles: the origins of law, how and why law grew over time, and what authority meant and how it legitimated law. Certain of the aphorisms Bacon set down are dearly the work of a man who had read Machiavelli and who would serve as the mentor of young Thomas Hobbes. ·
In human society either law or force prevails.
The ground and basis of law is this. He who commits an injury takes either pleasure or profit from the act, but danger from the precedent. Others for the most part share little in the profit or pleasure, but partake of the danger. Wherefore they readily unite in law, and protect themselves for the future . The Treatise focused on the need for increasing certainty in law. It anticipated Jeremy Bentham by two centuries in its argument that legal rules should be judged by their utility: "The end and scope which laws should have in view, and to which they should direct their decrees and sanctions, is no other than the happiness of the citizens. " 25 In pursuit of certainty, Bacon sought to regularize English law. He sought a kind of codification, a "New Digest of the Law," which would print statutes and case law in separate sections (pp. 251-52). Moreover, he argued for inquiries every three or five years by parliamentary law commissions to weed out statutes that had fallen into desuetude (p. 251 ). He also called for the establishment of a reporting system.
Let this be the method of taking down judgments and committing them to writing. Record the cases precisely, the judgments themselves word for word; add the reasons which the judges allege for their judgments; do not mix up the authority of cases brought forward as examples with the principal case; and omit the perorations of counsel, unless they contain something very remarkable.
Let the reporters be taken from the most learned counsel, and receive a liberal salary from the state. But let not the judges themselves meddle with the reports; lest from being too fond of their own opinions, and relying on their own authority, they exceed the province of a reporter. 26 These calls for reform were glimmers of enlightenment in Bacon's call for increasing certainty. Overall, the Treatise had a darker cast. Bacon argued for the creation of "censorian courts" that would not only fill gaps in the law by punishing new offenses -that is, offenses not covered by existing criminal law -but also "increase the punishments appointed by law for old [existing] ones, where the cases are heinous ... provided they are not capital." 2 7
We would understand Bacon's works better if he had taken the trouble to finish more of them. The Maximes dealt with only twenty maxims; Bacon claimed to have identified more than three hundred. The Aphorismi he left incomplete -an unfinished, unpublished, uncirculated fragment. In the Treatise, Bacon's stated intention was to deal with the goals law should serve -that is, how England's law might be made more "certain in meaning, just in precept, convenient 25 in execution, agreeable to the form of government, and productive of virtue in those that live under it." 28 The aphorisms which Bacon completed, however, dealt only with the first of these goals. Had he discussed the rest, his prescriptions for censorian courts would have been less prominent. Usually, Bacon's penchant for leaving important work unfinished resulted in nothing more than obfuscation and frustration. In this instance, the result was damning.
As 30 At the same time, Bacon applied to issues of law reform a methodology that reflected its author's scientistic outlook. 31 His argument in Chudleigh's Case, in the spring of 1594, sounded themes that would be fully developed only in 1620 in the Novum Organum. 32 Bacon's view of Chudleigh's Case required a modem theory of how to construe statutes. That was what the Reading Upon Uses set out to provide. To those familiar with Bacon's later works on natural philosophy, what was so striking about Bacqn's theory of statutory interpretation was how closely it followed the procedure of the Novum Organum and anticipated the "scientific" approach to the study of the law developed by Christopher Columbus Langdell. To Bacon, the Statute of Uses was like a specimen or artifact on the laboratory examining [Vol. 92: 1622 declared that they were executed -that is, turned from equitable into legal interests. One then had to determine what authority legitimated uses, and whether they were creatures of statute or of common law. In determining what reading· to give the text of the statute, finally, one had to consider what problems Parliament had intended to remedy. But if Bacon's scientific vision shared the highlights of his legal vision, it was darkened by similar shadows. The royal counsel who used torture as an adjunct to criminal proceedings was also a philosopher-reformer who projected visions of scientific war. There were macabre, painful connections between the scientific method that Bacon professed to follow and the inquisitorial sessions he attended in the Tower of London.
Bacon's active participation in interrogations of suspects under torture was, to him, less heinous than undiscovered evidence, and, thus, unjust judgment. He doubtless sought not just confessions, which were unreliable, but independently verifiable facts. This was exactly the procedure outlined for the interrogation of nature in the Novum Organ um. Bacon's visionary conception of the future was singularly lacking in regard for the primacy of human dignity and individual freedom .... Bacon's belief in the need for state security and his "scientific" methods for obtaining evidence could be linked, sometimes in methods which allowed for great cruelty. 34 Bacon's last work, The New Atlantis, 35 presented a sort of scientist's paradise, a fictitious Pacific island called Bensalem. The people of Bensalem -who could speak Latin, Hebrew, classical Greek, and Spanish, and who lived an extraordinarily utopian existence -owed much of their comfort to the discoveries of a vast research facility called the College of the Six Days Work, or Salomon's House. Salomon's House investigated all the physical sciences, boring tunnels to study geology and seismology and breeding animals to further eugenics. It sent agents throughout the world to gather technological information from workshops and scour publications for reports of new discoveries.
There were, however, darker elements to this idyll. Salomon's House was controlled by a group called the Order, the Society, or the Fathers, an elite brotherhood bound by an oath of secrecy. Life was defined by rituals and ceremonies. Visitors were quarantined and watched. As to the discoveries made in Salomon's House, one of the Fathers disclosed, "some of those we do reveal sometimes to the state, and some not. " 3 6 Like Leonardo da Vinci sketching futuristic war machines, Bacon outlined some of those discoveries:
P. 279 (footnote omitted
We have also engine-houses, where are prepared engines and instruments for all sorts of motions. There we imitate and practise to make swifter motions than any you have, either out of your muskets or any engine that you have; and to make them and multiply them ... and to make them stronger, and more violent than yours are; exceeding your greatest cannons and basilisks. We represent also ordnance and instruments of war, and engines of all kinds: and likewise new mixtures and compositions of gun-powder, wildfires burning in water, and unquenchable. Also fire-works of all variety both for pleasure and use. We imitate also flights of birds; we have some degrees of flying in the air; we have ships and boats for going under water, and brooking of seas .... 37 If Salomon's House looked forward to the modem research university, it also prefigured Los Alamos. . Yet it is not right to leave Bacon there, somewhere on the lefthand, left-brain side of human thought. The man had an open mind and a pointed sense of humor. He argued for wider education and against blind obedience. 38 Haphazard morality would bring him down, but the other side of this negligence was spontaneity. When he was not being studied and polished, he could forget himself in a new fascination. He is the only Lord Chancellor ever to die after attempting an impromptu experiment in refrigeration.
[A]s he was taking the air in a coach ... snow lay on the ground, and it came into my lord's thoughts, why flesh might not be preserved in snow, as in salt. They were resolved they would try the experiment at once. They alighted out of the coach, and went into a poor woman's house at the bottom of Highgate Hill, and bought a hen, and made the woman gut it, and then stuffed the body with snow, and my lord did help to do it himself. The snow so chilled him, that he immediately fell so extremely ill, that he could not return to his lodging ... but went to the Earl of Arundel's house at Highgate, where they put him into a good bed warmed with a pan, but it was a damp bed that had not been lain-in in about a year before, which gave him such a cold that in two or three days . . . he died of suffocation. 3 9
If Bacon had a courtier's guile, he also had a courtly eloquence. His Essays are characterized by brilliant openings: "Suspicions amongst thoughts are like bats amongst birds . . . . " 40 "Men fear Death, as children fear to go in the dark .... " 41 "Revenge is a kind of wild 37. P. 259 (quoting ATLANTIS, supra note 35, at 163). A "basilisk," named for the fabulous reptile, is a large·bore brass cannon. justice . ,, 42 "Virtue is like a rich stone, best plain set . . . . " 43 "Riches are for spending, and spending for honour and good actions. "44 "God Almighty first planted a Garden." 45 There is a talent here that transcends ambition and the desire to attract attentionsomething detached from self-interest, something that cannot be tarnished by it.
* * *
Coquillette's text focuses on Bacon's works, both the texts he authored as a jurisprudent and the arguments he made as a lawyer. The footnotes and appendices locate these works in the texture of Bacon's life. 46 It is in the footnotes that one finds the links between Bacon's jurisprudential writings and his experiments in pure philosophy, the ventures he made in his Essays, perhaps modeled on those of his brother'~ friend Montaigne, and the skirmishes and pitched battles he fought with Coke.
An anecdote in the opening pages helps to connect the writings with the man. At Christmastide of 1594, the students of Gray's Court staged their annual revels, Gesta Grayorum. 41 Ainong those attending the Inn's Christmas play were members of Elizabeth's Privy Council. As the play progressed, Privy Counselors on stage directed to the Privy Counselors in the audience lines that Bacon had written:
Then look into the state of your laws and justice of your land; purge out multiplicity of laws, clear the incertainty of them, repeal those that are snaring, and press the execution of them that are wholesome and necessary; define the jurisdiction of your courts, repress all suits and vexations, all causeless delays and fraudulent shifts and devices, and reform all such abuses of right and justice; assist the ministries thereof, punish 42 46. Throughout the book, the footnotes' size and importance compete with that of the text itself. Nine pages of notes follow chapter 1. More than 14 pages follow chapter 3. After the conclusion come twelve more pages of notes, three chronologies of biography and compositions, and an outline of Bacon's projected Instauratio Magna. A book about Bacon, inevitably, is also a book about Baconiana. There is a final Seteci Bibliography, "a most arbitrary selection of the marty thousands of books on Bacon," which itself opens by listing five further bibliographies. Pp. 337-48.
. 47. In 1592, serving as ghostwriter for the Earl of Essex, Bacon wrote a Queen's Day masque to be presented to Elizabeth. In 1595, again for Essex, he produced another Queen's Day masque. Essex appeared before Elizabeth as Erophilus, her faithful lover, while players representing a hermit-philosopher, a soldier, and a statesman (all messengers from Philautia, the goddess of self-love) pestered Essex with speeches that failed to interrupt his devotion to Her Majesty. Pp. severely all extortions and exactions of officers, all corruptions in trials and sentences of judgment. 48 These promptings were sensible. They anticipated the program Bacon would advocate, as well as the flaw that would bring him down. But these were lines uttered in a bit of theatrical fluff, on the ninth day of twelve days of holiday revelry. Did Bacon really expect that his listeners would take them to heart -that a masque was the right place to argue for law reform?
To be reminded that Bacon belonged to the age of masques is to remember that he belonged to the era of favorites and Court intrigues and self-interest. Bacon was not a protototalitarian; he was a Renaissance courtier. 49 He was not a man of the future, although he looked forward so often that we usually remember him that way.
Ironically, for most of his public life, Bacon was not a successful courtier. He entered Parliament as one of the compliant poor relations with whom Queen Elizabeth's ministers packed the House of Commons. so All too often, his calls for reform were gambits with which he tried to catch the attention of the monarch or the current favorite.st That he curried favor with the Earl of Essex -writing masques for him, offering political advice -places him among what Hugh Trevor-Roper has called "the idiot-fringe of the indebted gentry,"s2 gentlemen whose estates were so heavily mortgaged that they had nothing to lose by foolhardy action. It may say something that, of the two women who ever had to choose directly between Bacon and [Vol. 92:1622 Coke -Queen Elizabeth, choosing an attorney general, and Lady Elizabeth Hatton, choosing a husband -both chose Coke.
James's accession brought a change in Bacon's fortunes. Success brought responsibilities, which he seemed to shoulder well. During his years on the woolsack, from 1618 to 1621, he proved himself a vigorous and progressive Lord Chancellor.s 3 He worked to heal the animosity between the Chancery and the common law courts, a rift which Coke and the late Lord Chancellor Ellesmere had widened through their personal resentments. Bacon's Ordinances in Chancery, s 4 which he promulgated in 1618, governed Chancery proceedings until the nineteenth century. Although the surviving records do not preserve the actual language of his decisions, the roll of judgments shows the decrees he entered. Among these, Coquillette points to areas of particular concern: perpetuities, the rights of debtors and women, and cases involving conflicts of interest (pp. 206-11).
These halcyon days ended in 1621. In that year, the House of Commons, increasingly resentful of James's favorites and the monopolies they controlled, scented corruption in the Chancery. In a devastatingly brief time, witnesses were produced who proved that Bacon had taken money from people who had litigation pending in his court. Rather than face impeachment, he resigned, even as the investigators continued to uncover new evidence. Coquillette recounts this crisis in one page of text, possibly because the evidence was so compellingly repetitious:
In Sir Thomas Monk's case [Bacon] had received 100 pounds, as Sir Thomas's lawyer, Sir Henry Helms, had deposed. In the cause of Mr. Dunch he had received 200 pounds, delivered to his seal-bearer William Hatcher. The go-between had been Bevis Thelwall, a relative of Eubule Thelwall, a master in Chancery. In the case of Sir Henry Ruswell, Bacon's own servant John Hunt had deposed that he had received "a purse." Bacon specified that it contained 300 or 400 pounds, adding that he had framed the decree with the help of two other judges. In Robert Barker's case, both Barker and Edward Sherebume, one of seven gentlemen of Bacon's "chamber" and "much used in his most confidential business," had deposed that he had received 700 pounds. 56. AUBREY, supra note 24, at 28. Hunt was "a notably thrifty man" and the only member With Bacon the fault seems not to have been conscious dishonesty but an almost criminal carelessness where money was concerned. . .. Bacon's money lay about in drawers, unlocked. A gentleman calling on him at Gorhambury was left alone for an hour in the Chancellor's study. In came a member of Bacon's retinue, opened a chest of drawers, took money by handfuls, stuffed it in his pockets and went out without a word. He was followed by a second man who repeated the performance. 57 To double the irony, Bacon appears to have been a careful and competent judge, even an honest one, when actually deciding cases. Sir William Holdsworth concluded, "[I]t is probable, on the whole, that the presents which he took did not prevent him from deciding as he would otherwise have decided. At least we do not hear that any large number of his cases were reversed by his successor." 58 What betrayed Bacon was hubris, compounded of a philosopher's unworldliness and a courtier's hauteur. He believed himself purehe protested that he had never sold justice and had certainly never sold judgment against the Crown. He was incapable of believing that charges could besmirch his character and utterly unprepared to believe that he would be impeached. 59 Even the phrases of his resignation show his pathological self-esteem: "I was the justest judge that was in England these fifty years: But it was the justest censure in Parliament that was these two hundred years." 60 Abasement was called for, but he could not resist that penultimate boast.
In both his legal and philosophical works, Bacon used the negative to explain the positive. In Chudleigh's Case, he argued that his interpretation of the Statute of Uses should be accepted because precedent did not forbid it. In the Novum Organum, he suggested truth might be of Bacon's staff who consistently declined to sign as a surety for his debt-ridden master. Ultimately, he "left an estate of £1,000 per annum in Somerset." Id. at 26.
57. CATHERINE D. BOWEN, THE LION AND THE THRONE 429 (1957). John Aubrey commented of Bacon: "He was a homosexual. His Ganymedes and favourites took bribes; but his lordship always gave judgement according to justice and honesty." AUBREY, supra note 24, at 28. There is also a hint of alcoholism: "His lordship would often drink a good draught of strong beer (March beer) at bedtime, to lay his working fancy asleep: which otherwise would keep him from sleeping a great part of the night." Id. 58 . 5 HOLDSWORTH, supra note 16, at 254. As Coquillette observes, power politics lay behind Bacon's fall. . He took large gifts designed to be bribes. So did every major officer in James's court, including the King .•.. Bacon was not impeached by Parliament because he took these "gifts." He was impeached because the Parliament of 1621 was seeking leverage on the King, and certain complaints against Bacon conveniently came to hand. P. 222. 59. Self-doubt and false modesty had never plagued Bacon. In 1593, when he lobbied to have himself named Attorney General, he had never tried a case. 
